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DTSTRICT OF COLITMBIA, et a1.,

Defendante.

oPrNroE

rhls tluttcr I'e before the Court upon the petltion of Eerbert g.

AdeLman, Egqul,rc, requestlng that the court award hi_n attorney,a fees.

l'lr. AdcLoan rGPragents petJ.tloner-interivenor River park Frutual Eo'eg,

rnc', at aI. (Rlver Park), a class cotrrtrosed of all non-profit coop€r-

atlvc houelng proJecte. ln tbe Dletrlct of colurobia. i{o oppoeltlon trar

becn ftlcd by thc Dlatrlct of Colunbl.a Government or its offlcart to

thc patltlon for arrard of attorneyrs feee and eponaoa.

For the rcaront vhl,ch follon, the Court concludes that Hr.

Adcln'n rhall bc awarded Onc Eundred Forty-ftve Fhousand DoIIart

( 9145 ;000 .001  .

A. Thc Caee

fn ltr norandun oplnlon dated ,frure 6, 1990, thlr Court !ur!_

rnarlzcd ttrc labyrlntblnc hlrtory of thlr cago frou october 12, r9?3

through Prbnrrr.ll 27, 1929. On psbnrdt-1 27, Lglg, the Court, donled €lrr

notlon of tlre Dletrlct of colurubta to dl.snlal thk aetlon ar to R!.vor

Parlc bocaurr Ln tlrc Judgrnent of the court thcre a;4roarcd to bc r

grnulae lrluc o! natcrlel fact rcalrctlng whethsr tht Rlvor pat'lc
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gub-clasg had knowledge of the Digtr lct 'a uae of ciuai lovo1a of tax

asccesrDent. Uhder Distr ict of Colunbla v. Kcve:, J62 A.Zd 729 {D.C.

App. 1976), euch knowledge lg necessary for a timety adroinlatrative

claln for tax rcfi.rnder withouL euch knorrledEe, R,iver Park could not

have been extrrccted to lrave exhausted adrninlatrative remediee for tax

refirnde. lllreraafter, on July 22, 1980, thc court laeued an order
| /

respectJ.ngr River Park'B one vlable c1afuo for the year L974" statlng

that " [tlhc rccord hercln lndleputably eatabllehea that the Rl,vcr

Park aub-clagr did not knorr and could not have ;"*, of ttra dual

levels of aegeearoent bclng utl l lzed by the Dietr lct. . . . ,  Thls

ntllng apparcntly rctlvated thc partJ.ea to reach a settlement agrae-

ment on Dccobcr 2, 1980, whlch rar approved by the Court on

Deceobcr 9, 1980. Notlcc of the gettleoent agreement vag publlthed

ln the txro ElJor neryapapcrs of the Dietrlct of Colrsnbl.a and was

nalled to all knorn meobera of thc eub-claea, Although a&'rlnlgtration

of, tltc rcfirad proccduior agreed to by the Dlstrlct of Colur&la wtth

thc eub-cla.r uay contlnue untll 1983, lt is necoaaar1z to award

attornc {'s toct at tbir tl^ne, Ln ordar to aatlafir eurrent clalnr for

rcfiudr. '

B. l[hc Anard

llhir CorEt'e oplnton of .furc 6, 1980 doteradned thc aoount of

the fcc to b. ararded to eounscl f,or petltloner Calvtn-Eumphrcy

Corp., .g! !,L., and ln lt thc Court ret forth thE bsst and proper

ncthod of calculatlng a roaconablc attorney'e fee. Ae statod there,

fn 1974 tble actlon ehallan;lng the duel icvclo of ; lcolr.:nt
waa ponAlng boforo t]rj.c Courtr tho Cou.r'.: thereforo co:::iui,cri
a! a nattor of lov that lt hari Jurlc<ilc*ion over tho tix rofirnd
clrlor of tht RLvcr Parlc tub-clarr for flgcal !6ar L974.
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'a carcful coneideration and the balanclng of many factora le requlred

to flx an award whlch can be euatalned both ln leqal reaaonl,ng and

out of a sanlc of falrness." Adherlng to thie premlae, thc Court

bell,evae that the following factg and concluslona of lav arc ralcvant

to a detera.lnatl,on of the attorney fee and expcnseE to ba awardcd to

couneel for petitioner-intervenor RLver Park I'lutual Eomea, Ine., g! g!.

(1) Eourg-fee forrula.

. lIhc rtartlng polnt for any award of an attorncy't fce uuat

bc ttrc ftgurc obtalnad by rultiplylng attorney'a hourg by thelr hourly

fccr. @ v. Grl.rurel Corp. , 495 F.zd 448 (2nd Cl,r. 1974) .

Sec alao, $p!g4(! v. l larshall  .  _ F.2d _(o.c. clr.  No. 77-L3SL',

Scpt. 2, 1980) l  Evana v. Sheraton Park Eotel, 164 U.S. App. D.C. 86,

503  P .2d  L77  ( f974 ) r  l ( l se r  v .  t { l l l e r ,  364  F .Supp .  131 : .  (D .D .c .  1973) ,

affrd ln part, Lg!x=ln-pg5!,, sb nom. Pete v. Iii'li\ I'lalfare and

Ret l rement  Pund,  L?L Y.S.  
lpp.  D.C.  1,  517 F.2d L275 ( f975) .  t l r .  , -

Adcl,nan haa provlded tha Court wlth a table, suirported by photoooplee

of hlr rork log, d.leplaylngr tbe number of hours expended on tlrlE ctao

by each partner of hls ffim aod ry each aEooclate. fttls table algo

dtaplayr ttrc hourly bllltng rate for the partners and assocLatcg for

eacb ysat (1973 ttrrough 1980) of thla Iltlgatl.on. The aggrregate of

thc nrdcr of houre t incr the hourly rate le $U5,553.75.

In hl'l prtltlonr colrla€l alsetta a claLm for an eatlnated

$7,500.00 for antlcipatcd lcgral rcrrrl.ceg to be. performed after October,

1980. Ec barcd thlr cttlmatc on an antlclpated one hour of roork for

oach of epproilnatcly 60 rcfundr, or 60 hours, at $125.00 1nr hour'

whlch lr thr partncnr 1980 btlllng rata. Ths tlno oatLuato lr rd-

nlttcd to bo rrbltrary, for Lt attoptr to tako lnto account thc

contlct rlth nrb-clarr !n@bcn, revlo of affldavltr fllcd by rrch



menber clainlng a tan< rerunci and cooroinatron of sffort wrth tirc

DiEtrict of Colrn*,ia. The Court ie of the vier based upon the

aneunt of nork renralning to be accomplished, and notlng the com-

municatl,onr reccived evldencing continuing involvement of couneel

ln  th ie  ca!6,  that  S"  S2,500.00 c la lm ig  indeed reagonable and

should therefore be arvarded to couneel.

l{r. Adclnan algo claima ltemlzed expenBes and eetlnated €D(pcnaer.

The estlnated cxpenses were and are to be incurred after the petltlon

for award of an attorney fee nae flled on Deceuber 10, 1980. Thc

lmount sought ia Elcven fhouaand, Flfty-elght Do[ars and Elghty-four

Cente (91I,058.84). Tb6 Court flnds that the itemized expenaca are

justified aDd the antlclpated 6:)q)€naea reaaonable, wlth the occeptlon

of the costs of publtcatlon of notl,ce. The petition asked for

$1,400.00 for tlrege notLecs, baeed upon estLmates fr@ the trb news-

papers. llhe actual cogt cane to only $510.40, as acknowledged by

coungal ln hlr letter'dated .fanuary 7, 1981. Becauge the actual

er1rdrrc rar 9889.60 lear than that cctlnated ln the petitlon, thr

clalncd qrlraDlcr should be reducod ry thls r:!ount, Ttrsrctote, thc

Court rtll arard 910,159.24 bt Gtqponses lncurred by ounccl.

Ql 
'Riak aaeumed bv eouncol.

Ia hlr lrtLtlonr coursel ageerts that the rtgk bc arnrncd

grcatly cxccedad that aaaurued t6r counsol fer Calvh-Aunphrey Coe?.,

gg gl.. (ttrc ormercial claca). thtr agsertl,oa.L. baood on the GoD-

tcntlon tlrat pctltl.onlng conngel 'redoubleri' hl.r rffortE to obtnln r

tax nfiurd notrlthrtandlng thlt counrol for ttro asorcLal clerr bad

nadc thr Judgncnt that thc rclght of probabillty war o:*reiorly grcrt

agalnrt obtelnlng a refirad. Potitlonlng couneol uar vl,ndlaatrd ln

hlr oflortr rbrn he ruccoodcd ln ob'trtntng n rcfirnd $or htr rrrb-ctur

lor thc tu lctr 197{.
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Iherc 1g no doubt that coungel aeauroed a substantlaL rlsk vhen

hc preesed for tax refirnds ln apitc of the decieion ln D.str ict o!

Columbla v. Keves, gpIB. Counsel apent many houra provl.ng that

the sub-c1aes hc repreeented had no knowledge of the dual levelg of

tax aasegsaentg. rndeed, approximately tr.ro-thirde of ttre tl,me

expeaded by coungel on thla calc care after the Keveg decieLon.

Thia effort rrculd have gone unrer*arded had the evidencc shown knoryl-

edge on the part of any rnenbcr of ttre Rlver park eub-crass. By

electing not to share ln the co@n firnd reeulting from the abolltl.on

of thc luegal ta*tng ry"tT, but l.natead choorlng to go fomard and

to preac for rcfiurda of thc lllegally-colrccted tax monLcs, counrcl

rtood to lorc approxfuoatcly $I33,000.00 Ln out-of-lncket erpenaec and

waated hours of, effort had hlc tcntatl,ve venture boen unaucccrrftrl.

(3) Norclty and dlfflctrltv of the Lesues.

After thc decl.glon in Kgtreg, counsel for tlre merclal -

clace qulta propcrly proceeded no firrthcr. PetLtlonLng eounecl,

hotttvor, eoncluded tlrat blc sub-clags stood on dlf,feront f,ootlngr than

tttc oomcrcl,al clarr of proper:ty ownera and for thls reaaon adoptcd a

diffcrcnt epproach to overooc the legral obatacle to refirnds aatabllahed

by Koves. Ea put forth I ecrlee of argiumantc eu54rcrtod by exhaurtivc

ctfortt at gathcrtrg evl.dorrcc vhl,ctr, together rrlth hts lnaginatl,on,

cetabllthod thr nrcceerful grorrnd rcrk for clalnlng tax reftrnda for

hlr rub-cla.r.

(4) 6k111 of counaerl

Por rcn than revon ycttt, ttrlr Cou:t has cloecly oblenrod

counrol'a rorlc produst, trlar prctrraratlon, legol acurxtn, and gonoral

ablllty. lfhcro eta b. no galnraylng thtt eounscl hao conglotontly

daonltratod an outrtandlng rkill ln all phaeer of thlr lltlgrtloa.



Couneel dlaplayed uncousron dedicatlon and pereaveranc€ ln lnvegtl-

gatlng the carc and Ln conducting extcnaLvc dlacovery to eatabllth

Rl.ver Parkr a pocltLon. AI1 brlefg and merrcranda gubcol.tted to thc

Court were eatceedlngly thorough, well written, and cogentl legal and

factual iagucr warG preeented clearly and thoughtfully. At no tLE€

did counacl rcprercnt hle eub-cIaae clLenta wltJr anlthing lega than

the hlghaat lcaral abtllty. Elg clients were well eerved, and the

beneflte obtalncd in their behalf digauade any challenge to hle

coupatency.

Ihc nature and eaount of the result obtained.

Tbc rcct obvioua bcnefLt accrui,ng to ttrc Rlver Parh gub-

claaa Ls tbc tax refund from thc Dlgtrlct of Coh,uubla ln the amount

oC, $377,000.00. Wtthout thc ofSortr of pettttonlng couneel, thcrc

nould have bccn Do rcfirad. Orvcr end above that tangj,blo rosult,

hcn sver, tt l'l clctt 
.thot 

thir larrrult contrLbuted to ttrc cll'lnlnatlon

of an tllcgal taxLng ryatco ca:rlcd out by tho Dlstrlct of Colulbla

Govcrnrent, thue ravlng thc tarptyorr of, the Dl,strlet of Colunbla a

gubatantlal arcunt of enoy ln firturc yoar!.

Aftor balaaclng tho conoideratlone outllned above, the Court

flndr ttrat tbc hourly ratco prcrontcd by coungcl in hls potitlon are

reasonable and Jurt. Itrc Court haa no reaaon to queetlon the amount

of tLroe counacl har suhlttod ae logrged in thla cao€, nor the expenae!

ae dLreurrcd abovc. Counlol for thc petltloner-lnternronor RLvsr Park

rub-clarl l,f thcrcforc cntltlcd to an attorncy fce award of at lcart

9133 ,  222 .99 .

Por thr r.lroDr rct fortb ln ltr carllcr foe oplnlon, thc Court

lr pcrauEdcd thlt lt 1r appropr!,atc to alard cqrnocl a bonur to bclp

provtdc rn ,,Da.ntt,vc f,or prlvatc attorneys to roprernt €rr gubllo

(5 )



and to €nforca thc law. The Court Lg satlsfled ttrat thc publtc

Lntereet $as scritred ln thle caae.

Baving carefully considered the difficrrlty and novelty of thc

isaues, the nature and amount of the benefltg obtained, and the

risk aaguned by counael, the Court concludea that a eubetantlal

bonus la warranted. Eowever, aa tlre Court noted in its earll,er fea

opl.nlon, an "acc€ptabre econoruic equation ought to be that coetg

ghould bear roc rclationehip to the benefite received." BecauEe

the arcunt to bc pald Ln attorneyr.e feea by agreenent of counsel for

thc partlce 1r to ba lncluded in, and not addltional to, the amount

of settletent, thc amouut of the bonus to be paid to c-ouneel muet be

lintted by the arcunt of the rec.overy. rn hle petitlon, coungel re-

gueeted a fee of $1451000.00 baeed on the factors enumerated above,

nodlflcd by tttc anount of thc total refirnd. The Court agrccr ttrat

thc auggegtcd auard La approprl,atc and falr uncior all thc eirctro-

gtaicer, urd ararde a'bonus ln the arcunt of $11 ,777.OL. Tbc

attorncy't f,co arard rball bs $145,000.00, 1n accordance rltb thlr

Courtrl ordcr ol Fcbnrary 17, 1981.

C. Collectlon of the Award

lhc ettorncy'a fec award ehall

cotlnon firnd Ln the &anlnor deecrlbed

Dcccnbcr 2, 1980.

patd out of the recovered

thc settloent agrcenant dated

b€

ln

Drtodr llrrch Ul, 1981



Coplee of the foregoing Opinion mailed to;

Iierbert E. Adehaan, Esquire
Cameron, Hornbostei, Adelman & Butterman
1701 E Street r  N.W.
Washington, D.C. 20006
Attorney for Peiltioner-Intetrrenor

River Park Mutual Bomee, Inc. et al.

Richard L. Aguglla, Eequire
Assigtant Corporation Coungel
Distrlct Bullding, Room 306
l4th and E Streets, N.I":.
9lachingtoa, D.C. 20OO4
Attorney for Dl,etrlct of Colunbla, et aI.

I's. Carolyn SBlth
Flnencc Offlcer, D. C.
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Docket No. 2221

\ DISTRICT OF COLUI' I8IA, et a1.,

Respondents .

MEMOR!$pI'}1 OPIfiION

This matter is before the court on the petit ion of attorneys

Earo ld Gordon,  Esqui re and Wi l l iam T.  Hannan,  Esqui re,  reqpest ing

the Court to a:"rard them attorneys' fees and ocpenses. Of the

.  four  par tLes to  th is  complex tax l i t igat ion,  Messrs.  Gordon and

Hannan represent the petit ioners, the Calvin-Hurnphrey Corporation

g! al.,  a clags consist ing of aII comnercial property owners in

: thc Dl,rtrl,ct of Colunbia erccept non-profit cooperative bousing

proJecte. Other pa::ties to the action are: petitioner-intervenor

River  Park Mutual  HomeB, Inc. ,  *  a I . ,  a  c lass consis t ing of  a I I

non-profit cooperative housing projects in the District of

Colunibl.ar respondent Disd:'ict of CoLurolcia, itE Mayor, and other

L/
off ieers; and inte:i \renor-respondent CIarzeII Green.- No o14>orit lon

hag been f i led by the Distr ict of Columbia or i ts off icera to tbc

potltlon f,or award of attorneys' fees and erpensea.

For roarcnr whlch follor the Court concluder that Mlrrrr.

Gordon rnd Eannan rha1l be awardcd $200,152.29.

Clarzcll Groon wao the plaintiff tn Dlstrlct, of_coha!-{"n v.
Grcen ,  310  A .2d  e4g  (o . c .  App .  1973) .  He  i ras  j . n t c rven rd  l n
thlr actlon in the capacity of private attorney goneral
asrcr t ing that  the Dis t r lc t  o f  Columbla,  through l ta  Corporat lon
^ ^ . . - - ^ 1  h r c  n a . t .  J r e e n . o r o n e r l v  e t : J , . . . * C i n , l  t ] . ,  : i ' -

v



A ,  B r t e r  l i r s t o r y  o f  t n e  L L - r r E a t i o n

?his  act ion is  a  s ib l ing of  the case Dis t r ic t  o f  Colu.nbi .a  v .

G reen ,  310  A .2d  848  (D .C .  App .  1973 )  (G reen  I ) .  On  Oc tobe r  9 ,

1973 the Dis t r ic t  o f  Columbia Cour t  o f  Appeals  issued i ts  dec is ion

in the Green case,  a f f i r rn ing the t r ia l 'Cour t  decree enjo in ing the

Dist r ic t  o f  Columbia f rom assessing s ing le farn i ly  res ident ia l

propert ies at other than 55% of the estimated market value for

f iscal year 1974. In sustaining the injunction, the Court of

Appeals  held that  the use of  unegual  levels  of  assessment  v i th in

the c lass of  s ing le- fami ly  res ident ia l  t ,axpayers was an uneonst i -

tut ional denial of equal protection under the due process clause

of the Fifth Amendment to the United States Constitut ion. The

Court of Appeals, however, explicit ly left open the question of

"whether  the Dis t r ic t  may const i tu t ional ly  d i . f ferent ia te in  the

level  o f  aascssnent  appl icd to  ree ident ia l  rea l  proper ty  as

oplrcsed to conrmerctal real property.tr grcen I, ! ,81, at 857.

On Octobat L2, L973 pctltloner Calvin-Br.uophrey Corporatlon

fi led thie action reeking an injunction preventing the Distr ict of

Columbia from using a different level of reaL property ta>c assess-

ment for concnercial property than that used with respect to

residential property. Petit ioners also sought a declaratory

judgment tbat thc use of such dual levels of asseesment violated
2/

D.C.  Code,  1973 €d. ,  S 47-713-  and the F i f th  Amen&nent ,  Pur thcr

thcy clairncd entitlenrent to tax refirnds from the District

D .C .  Codr ,  1973  cd . ,  S  47 -713  p rov idcs  aa  fo l l owar

A11 rcal eotatc Ln ths Dietr ict of Columbla rubjoct to
taxation, includLng tnprovciqentg thcecon, rhall bo llttrd
and acoeasGd at not lcar than the full and truc vllur
thGr.of ln lawfirl noney.

u



c o m p e n s a t i n g  t h s n  f o r  t n e  a r i e g B ( J  _ - r c y d -  ; . J € L _ u ; l

Pet i t ioners,  in  shor ' ,  sOught  tO have th is  Cour t

J r  y c t l u  / t ; a i $ ,

-so lve  the

issue left open in Gre-ggl.

The f i l ing of  th is  act ion came at  a  point  in  t ime when the

Distr ict Government was preparing to issue real property tor

bi lrs for f iscal year Lg74. rn view of the great need of the

Distr ict for ta:c revenues, the part ies to this proceeding entered

into a st ipulation, approved by the court on october lg, r9?3.

under the terms of the stipulation the petit ioners agreed to

uithd.raw their motion for prel iminary injunction seeking to enjoin

the Distr ict from mail ing ta< bi lrs for f iscar year 1974 at duar

levels of assessment, but preserved their r ight to seek recoverff

o f  any taxes i l legarry  co l rected in  that  f isca l  year .  Thus,  once

again, the Distr lct mailed out tuc bi l ls based upon the dual level

of assessruent. The part ies also agreed that the Distr ict would

ta]<e al l  hccessary steps ln compliance with the Distr ict of Colunbia

Adninistrativc Procedure Aet to BGt a single level of assesement

for f iscal yeare cormrencLng with f iscal year 1975.

on thc datc of approval of the stipuration, the court arso

cer t i f ied th ig  ca6e to be :  crass act ion.  Thus,  the ca lv in-

Burnphrey Corporatlon beceme tha representative member of a class

consist ing of al l  orrners of rear propefty in the Distr ict of

colurnbia e*ceptJ.ng those owning real estate inproved by aingle-

fanlly regidences. Eoweverr on October 30, 1973 River park

l{utual Eorea, Inc., a non-profi t  cooperative housing proJact,

fllcd a notl,on for lcava to lnterven€ aa a potitionor or, in

thc altarnatLvc, to consolidate the case of River park Mutual



H o m e s ,  I n c .  v .  D i s t r i c * .  o f  C c : u . ' r , b r a ,  D o c x e i :  . r o .  t t t 2 l  w 4 ! . .

i ns tan t  ac t ion .  Upon cons idera t ion  o f  the  mot ion  t  j  Cour t

o rdered tha t  the  c lass  o f  pe t i t ioners  be  d iv ided in to  two sub-

c lasseg i  one to  inc lude a l l .  ngn-pro f i t  coopera t ive  hous ing

pro jec ts ,  the  o ther  to  encompass  the  remainder  o f  the  or ig ina l

c lass  o f  a l l  corunerc ia l  p roper ty  owners .  Fur ther ,  the  Cour t

granted River Park reave to intervene on i ts own behalf  and as

representa t ive  o f  the  subc lass  o f  pe t i t ioners  cons is t ing  o f  a l l

non-prof i t  cooperat ive housing projects.

River Park was not the only ent i ty who wished to become a

par ty  to  th is  l i t i ga t ion .  on  November  29 ,  1973 c la rzer l  c reen,
4/

and othe!s,-  by an amended motion, sought to intervene in this

case as resPondents on behalf  of  themselves and al l  other owners

of property improved by single-farni ly dwel l ings in the Distr ict

of  Columbia. This Court  denied the motion to intervene. On

appeal,  t l re Court  of  Appeals reversed and Clarzel l  Green was

grantcd lcavc to intervcnc. Calvin-Hunphrev v. District of

Co lurnb ia ,  340 A.2A 795 (p .C.  App.  1975) .  Th is  Cour t  v ie r rs  thc

appearancc  o f  CIarzc I I  Green ln  th ls  ac t ion  as  tha t  o f  a  p r iva te

attorney g"n.tr i .Y

By thc ttne the issue of who uere proper part ies to thig

Ii t igation and who each repreaented had been sett ledr sGVGt6I

On September 21, L973 River Park insti iutei action l to. 22L9
on behalf of j . tself,  and al l  other non-profi t  cooperative
houslng proJectr, seeking a refirnd of taxee for f iacal yeara
1971 '  L972,  end 1973 i l lcgal ly  asseaaed.

Sce,  Groen
1973 ) ,

D la t r l c t  o f  Co lumb iq ,  310  A .2d  848  (O .C .  App .

v

v
V .

v
Scc footnote 1.



! . . i  - v ^ q ? g - r  r \ ' !  - s r r E -  L U . l w d i l i e c r  \ r i  * g i i e  ( ] f l 9 I I l d r  C O I n p r a I n i '  n a C

been hooted by subser l rent  events.  In  the October  ^8th s t ipu lat ion

pet i t ioners had agreed to wi thdraw thei r  reo-uest  for  a  pre l iminary

in junct ion.  Pet i t ioners '  prayer  that  respondents establ ish and

pro rnu lga te  a  n r l e  regu i r i ng  the  use  o f .  a  s ing le ,  55% assessmen t

level ,  t ' ras ef fected by order  of  then Mayor  Wal ter  Washington on
6/

January 18,  L974.-  F ina l ly ,  on Ju ly  I ,  1975 Publ ic  Law 93-407

(D .C .  Code ,  1 .973  ed . ,  4? -621  e t  sec r .  Supp .  v  1978)  took  fu l l

effect. This law brought about a change in Distr ict of Columbia

Code so as to  establ ish a s ing le rate of  assessment  for  rea l

property at 10(X of fair market value beginning in f iscal year

1976, as cornpared with the 55% and 65% rates that had been used

in previous years. This action by the Congress of the United

States rnooted petit ioners' claims for permanent injunctivc rel ief

to  enjo in  the use of  dual  level  o f  assessments.

Because of  these events,  by Ju ly  of  1975 pet i t ioners '  on ly

truly viable claLm was the demand for a refund of those tu<

dol lars  which pet i t ioners a l leged had been i1 legal ly  assessed

against  them and col lected pr ior  to  f isca l  year  1975.  This  issue

of tax rcfunds was cIoseI1: 'akin to issues already pending in the

Court  o f  Appeals  in  the case Dis t r ic t  o f  Colu:nbia v .  Keves,  362

A.2d  729  (p .C .  App .  1976) .  Fo r  t h i s  reason ,  t h i s  l i t i ga t i on  \das

esccntl,al ly stcttcd unti l  thc Keves decision was Lssued on .fu1y

23 ,  L976 .

fhe gryg caae rlas an outgror*th of Distr ict of Colu:nbia v.

@9,  310  A .2d  848  (O .C .  App .  1973)  (Green  I ) .  The ra  tho  Cour t

9/
D.C.  RcAir tcr  Volune 20,  Nunbcr  15,  pagc 571.



o f  Appea l s  had  he ia  Lha t  - r r e  D ts i r l cL ' s  s t a i r s rep '  app roacn  t o

achieve an increased debasement  factor  for  a l1  s i r rg le- fan j . ly

res ident ia l  proper t ies \das unconst i t r r t ional  because i t  resul ted

in d i f ferent  debasement  factors being appl ied to  the same c lass

of  proper ty  in  the same year .  In  Kevqs,  pet i t ioners sought  to

recover that port ion of the f iscal year 1973 residential property

taxes paid which was attr ibutable to the i l legal increase of 5%

in the leve1 of as.sessment. The court of Appears held that such

a refund was barred because petit ioners had fai led to exhaust

their a&ninietrative remedies and the I j-rnitat ion period to pursuc

such administrative remedies had run. The Court noted that since

i t  nas c lear  that  pet i t ioners had not ice the i r  toc b i l ls  had been

increased,  they were s tatutor i ly  regui red,  as a f i rs t  s tep,  to

seek administrative rel ief with the Board of Equalization and

Review. rnagmuch as petit ioners had not done so the superior

Court lacked subject matter jurisdict ion to afford tar< refunds.

rn. l ight  o f  a l . l  these events,  incruding the Keves decis ion,

uhich had occurred since the f i l ing of the original complaint,

the Distr ict of Colurnbia f i led a motion before this Court seeking

dismissal  o f  pet i t ioner  C. .v in-Humphreyrs compla int  for  in junct ive

and decraratory rel ief and petit j .oner-intervenor River park's

l ike complaint. On Febnrary 27, L979 the Court granted the

Distr ict 'g motion to disrniee as to calvin-Humphrey crass on

grounds of mootnegg and the holding of the court of Appears in

Kevee. As to Rlvcr Park, the court denied the DistrLctis motion

to dlsnirr for thc reason that tharc appeared to be a genulnc

i lruc of, natGLal fact rarpocting whcthcr thc River park subclasr

lrad knowhdEr of r.fpondcnt Dlgtrl,ct of colurnbla, s usc of dual



t i 5 : i i i i r i i r g .  : u J ; i  r i . ; ' i c ' { - t L 9 e ,  i i l q € . [  . . - ' , -  ] J ,  i s  n e c e S $ a r y

t o  c la ims  fo r  re rund  o f  t axes ,  dDd  i f  t h i s  su ' c l . ass  had  no

knowledge of  the wrongdoing they could not ,  a  for t iorar i ,  exhaust

adrninistrative remedies.

Wi th the compla int  d ismissed,  the.  on ly  nat ter  unresolved

vrith regard to petit ioner Calvin-Humphrey class was the vexing

issue of  award of  a t torneys '  fees.  The award had been requested

by Calv in-Hurnphrey 'B counsel  in  Ju ly  of  1977 but  because the

c la im for  a t torneys '  fees was c loseiy  a l l ied to  the s t i I I  pendi r rg

l i t igat ion involv ing River  Park,  the Dis t r ic t .  o f  Colurnbia and

clarze l l  Green the cour t  courd not  act  upon i t .  As v iewed by the

Court ,  for  counsel  to  asser t  successfu l ly  an ent i t lement  to

at torneys '  fees,  counsel  for  the CaLvin-Humphrey c lass were s t i1 l

ob l igated to  sat is fy  the Cour t  that  dual  leve1s of  assessment

uscd in  f icca l  year  L974 and prev ious years vrere in  fact  contrary

to Dls t r lc t  o f  Colunbia law.  This  very issue,  a t  that  t ime st i l l

unresolved, was the on-going basis of the clai.m of the River Park

subclass that they uere entit led to tuc refunds.

This question of Iaw was decided by the Court on the rrption

for surnmary judgnent f i le".by intervenor Clarzell  Green. the

intervenor private attorney general Clarzell  Green asserted that

dual level of assessments htere authorized by the relevant law of

the Distr ict of Colurnbia and, inferential ly, for this reason the

complainte f i led by the two subclasses of commercia). property

ohtners ehould be disnisged. On Decenber 1I, 1979 the Court denied

thc Green notl.on for eunmary Judgnent and declareci aa a conclul lon

of law that el l  actlonc taken by the Distr lct of Colurnbia Govtrn-

nrnt prcdJ,catcd upon a dual level of asselcment uor. nul l  end



vo lq  ana  con i ra ry  to  secc ron  41 - lL3  o f  t he  D is t r i c t  o f  Co i r . r . nb j ,a

code as eDacted by congress.  F ina l i ty  had at  rost  been achieved

and resolut ion of  the rnat ter  o f  award of  a t torneys '  fees was

then appropriately before the Court.

B.  Propr ie ty  o f  Award ing  At to rneys ,  Fees

The long-standing "funerican rule" on the pa)rment of attorney's

fees in the absence of a statute or enforceable contract is that

each party pays his own. There are, however, two well-recognized

judic ia l ly  created except ions to  th is  ru le .  One except ion permi ts

an award of  a t torney 's  fees to  the prevai r ing par ty  where the

los ing par ty  has acted in  bad faLth,  vexat ious ly ,  wantonly ,  or

fo r  opp ress i ve  reasons .  see ,  yauqhan  v .  A tk inson ,  362  u .s .  sz | ,

82  s . c t .  997 ,  8  L .Ed .  2d  BB  (1962 ) .  The  o the r  excep t i on ,  pe r t i nen t

here, is the so-called common fund or ccmmon benefit  exception.

See ,  A l ve i ka  P ipe l i ne  Co .  v .  w i l de rness  Soc ie t v ,4Z l  U .S .  24O,95

S .c t .  1612 ,  44  L .ed .  141  (1975 ) .

fn  D is t r l c t  o f  Co lu :nb ia  v .  @,  3B I  A .2d  5?g  (D .C .  App .

1977) berelnafter Green fff ,  the Court there made clear that the

comnpn benefit ecception :i potentially applicable in a taxpayer

c lasa act lon eui t  r f i ich resul ts  in  a tax sav ings to  the c lass.

The circumstanca presented was one in which no money w,re actually

brought into the court becausa it reposed in the hands of the to<-

payer crasg. The court observed that in euch a caae an award of

attorney's fees r.rould be appropriate i f  four cri teria are met:

(1)  thc c lae l  o f  benefLcLar l ,ea ls  nEmal l " i  (2)  t 'ho c lasr  rnenrbcra

arc eaal. ly ldantif iablcr (3) the benefits can bs tracod with 6oma

accuncy; and (4) thc corta can bc ahlfted with aomo exactitudo
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case we have Lr , : t le  d i f f i cu l ty  in  conc lud ing  chat  the  comnon

benef i t  doc t r ine  is  app l i cab le .  In  fac t ,  i ,he  ins tan t  ac t j .on  is

so  s imi la r  to  the  issues  ra ised in  Green tha t  much o f  what .  was

s a i d  b y  t h e  C o u r t  o f  A p p e a l s  i n  t h a t  c a s e  r e g a r C i n g  p a s s i n g

m u s t e r  w i t h  e a c h  o f  t h e s e  c r i t e r i a  a p p l i e s  t o  t h i s  c a s e .

F i rs t ,  the  s ize  o f  the  c lass ,  the  Ca lv in -Humphrey  type  o f

comnerc ia l  p roper ty  owners ,  in  the  ins tan t  case,  i s  smal le r  than

t h e  c l a s s ,  t h e  s i n g l e - f a m i l y  r e s i d e n t i a l  o w n e r s ,  i n v o ] v e d  i n  G r e e n

JJI ,  and is  therefore conclus ive ly  smal1 enough.  Second,  the

crass members are ident i f iab le through the same means suggested

in Een I I . l ,  i .e . ,  through the proper ty  tax records of  the

Dist r ic t  o f  Colurnbia.  Thi rd,  the benef i ts  can be t raced wi th  the

same degree of  accuracy as used in  Green i f l  -  that  is ,  the

proper ty  tax records conta in the fa i r  market  va lue of  the propcr ty

owned by 'each c lass member thus y ie ld ing the propor t lon of  the

overal l  benefit  (ta:< savings) that each member received. And

f ina l ly ,  the Cour t  is  conf ident  that  the costs  can be sh i f ted wi th

some exact i tude to  those benef i t t ing f rom th is  c lass act ion f i led

by counsel for the Calvin. ' .- lumphrey class of plainti f fs. t{hi le

some taxpayers may have eold their propert ies and may, for this

reason,  be impossib le  to  locate,  " [ t ]h is  fact  a lone should not

defeat an award where [petit ionersj have s', i l ]  benefited a large

class of  ta :cpayers,  who can be located."  Green f I I ,  $pB,  at  584.

Tha Court recogrnlzaa that more t irne has elapsed in this ca6e

bctrreen thc ycars tha benEfite accrued and the a.ward of, attorncyl '

fccr than occurred in Green lf f ,  yet Lre ara conf, ident that r l ,nco

tha prcacnt claar ir sraaller and hag lesg turnovcr than thc clerr

lnvolved in @,4_gL, thlr fourth crj.tcria ig algo met.



Counse l  fo r  pe t i t ioners  have requested  the  Cour t  to  award

them 9640,000 in  a t to rneys '  fees .  an  arnount  rePresent ing  L% o f

the  es t j rna ted  964 rn i l l i on  saved by  the  Ca lv in -Humphrey  c lass  o f

7 /
taxpayers  by  v i r tue  o f  th is  l i t i ga t ion ' . -  On the  sur face  an  award

of a mere L% of the benef i ts der ived by the CaLvln-Hr:nphrey class

of commercial property oh,ners from this lawsuit would not seem

unreasonable. However,  for the sake of i ts own integri ty,  and

that of the legal profession, Courts have been admonished to

avo id  award ing  "w ind fa l l  fees"  o ! ,  fo r  tha t  mat te r ,  g iv ing  the

appearances  o f  hav ing  done so .  See,  S  1 .47 ,  Manua1 fo r  Complex

L i t iga t ion ,  Wr igh t  and Mi11er  (L977 ed .  )  ;  C i tv  o f  Det ro i t  v .

G r i n n e l l  C o r p . ,  4 9 5  E . z d  4 4 8 ,  4 6 9  ( 2 n d  C i r .  1 9 7 4 ) .  W e  a r e  t o l d

that the guiding pr inciples to be ut i l ized in determining awards

of attorneys'  fees should be to provide compensat ion suff ic ient

to rct iwate attorneys to undertake representat ion of c lasses in

pro E)no mattera and to ensure that fees awarded are consistent

with the degree of benef i ts bestowed upon the class as a product

o f  the  la r6rer ' s  e f fo r ts .  .3  L .47 ,  Manua l  fo r  Complex  L i t iga t ion ,

supra .  To  reach a  resu l t  con" is t .n t  w i th  these pr inc ip les  and

At the t iroe the petit ion for attorneys' fees was f iLed (JuIy
L9771, i t  was assumed by ai l  part ies that the ta>c savings to
the Calvin-Humphrey class result ing from use of a 35% debase-
ment factor was $16 mil l ion annually. Counsel then asserted
that, in aggregate, this lawsuit is responsible for saving the
Calvin-Hurnphrey class 916 rni l l ion annually for four years (f iscal
year 1974 through f iscal year L977). On January 18, I9g0 coungcl
for the Calvln-Humphray class proviood this Court with f lgruros
obtained from the Distr ict of Colunbia Dcpartment of Finance tnd
Revenue whlch shou that the actual tu< savlngs for t-hoec four
years wac $57,763,828.  Xn l ight  o f  thc mcthod uccd by tho
Court horc to calculate an appropriatc award of, attorneys' f6s!,
the Court le not required to decide tho numbcr of years this
lawsult lr prinarily reaponalblc for raving thc Calvtn-Hunphrcy
clr.r tarc dollart.

v
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Court do more than :rely pronounce r.rhat i* '  feel rs a fair and

just  a . " rard based upon a percentage of  the recovery.  Rather ,  a
-caref i r l  

considerat ion and the balanc ing of  many factors !s  re-

qui red to  f ix  an award which can be susta ined both in  lega1

reasoning and out  o f  a  sense of  fa i rness.

Precise standards for the determination of appropriate

attorneys' fees h'ave been enuncj,ated in many recent cases.

Indeed some of  these cases have set  down cer ta in  mathsnat ica l

steps for the Court to fol low in conputing attorneys' fees in

c l ass  ac t i on  l i t i ga t i on .  See ,  @.e . t  L i ndv  B ros .  Bu i l de rs  v .

Amer ican Radiator  and Standard Sani tanr  Corp.  ,  487 F.2d 16I

(3d  C i r  ,  1973 ) .  Gru in  v .  I n te rna t i ona l  } i ouse  o f  Pancakes ,  513

F .2d  1 I4  (8 th  C i r .  1975) .  These  he lp fu l  d i squ i s i t i ons ,  no tw i th -

standlng, the award,ing of attorneysr fees remains a matter that

demands inquietion by the Court on a case-by-case basis. And so

it l.s that tltc followlng facts and conclusions of law become

relevant to a determlnation by the Court of the amount of the

attorneyar fecs to be awarded here.

( I )  At torneys '  hou: . .  ard hour ly  fees.  Mul t ip ly ing at torneys '

boure and thelr normal hourly fees appears to be the legit imate

star t ing poJ,nt  for  analys is .  Ci tv  of  Detro i t  v .  9r innel1 Corp. ,

supra.  See a leo,  Egg v.  Sheraton Park Hote l  ,  L64 U.S.  App.  D.C.

86 ,  503  F .2A  L77  (197a ) ;  K i se r  v .  ! , 1 i l 1e r ,  364  F .Supp .  1311  (D .D .C .

1973) aff'd ln part, gsgj-gj.-n__p.art., EgL nom Pete v. IXi'iA'i'Ielfaro

and  Re t l r cnan t  Fund ,  171  U .S .  App .  D .C .  1 ,  5 I7  F .2d  L275 .  Counc r l

for pctl t lonrrr havr provlded thc Court their normal hourly rato

fo r  cach  p r r tn r r  ($ f00 ,00 ) r  each  as roc ia te  ($50 .00 ) r  oach  l aw
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some way in  the preparat ion and pursui t .  o f  th is  } i t igat ion,  p lug

the nurnber of hou-rs devoted by each. The aggregate of the nunrbcr

o f  hou rs  t imes  the  hou r l y  ra te  i s  $92 .157 .50 .  Counse l  a l so  c la i$

expenses annount ing to  $7 ,976.79.

(2)  Risk assumed by counsel .  I t  should not  be expeeted that

a lawyer, whose compensation is contingent upon success, ui l l

charge,  when successf r r r ,  as l i t t le  as he would charge a c l lent  who

has agreed to pay for  h is  serv ices regard less of  success.  At  the

same t i rne,  the greater  the probabi l i ty  o f  success,  the less th is

consideration should 6erve to amplify the basic hourly fees to be

charged.  Ci tv  of  Detro i t  v .  Gr innel l  CorE=,  Eg-p lg,  a t  4?1.  In

th is  mat ter ,  pet i t ioner 's  auccess in  obta in ing in junct ive re l ie f

against  the Dis t r ic t  o f  corumbia 's  t i l (  program as appl ied to  com-

mercial property owners, had it  been necessary, was virtual ly

assured by the plain rneaning of the statute involved, D.C. Code

1973 ed. 47-7L3, and the nrl ing of the Court of Appeals in Distr ict

9 f  Colurnbia v .  9 Iggg,  310 A.2d 848 (p.c .  App.  1973) .  Eowever ,

another factor bearing upon arnplification of the fee sought here

is that petitioners, tn ti;eir complaint made a demand for refund to

aII commercial property olrners of those tarc <iollars iIlegally

arscescd against them. Ead they been successful in obtaining thc

refunds the aggregate rrould have been a very substantial ar:m of

noney. The ntl ing by our Coutt of Appeals in Distr ict of Colun{: la

v.  Sg ,  362 A.2d 129 (1975)  prec luded the grant  o f  the refundr .

Though ttnrartcd by tha Keves decislon ln tholr cffort to rcclaira

ttrrcar unlawfrrlly colleeted, thc goundneag of countol'r Judgmrnt tn

rrcklng thor rolundr mrrt bc rccognlzcd ar a factor boering upon

lca awlrd.
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shou ld  be  appropr .  ,e ly  compensated  fo r  accept i  the  cha l iengc

in  a  c lasB ac t ion  su i t  invo lv ing  e i ther  b .  nove l  o r  d i f f i cu l t

q u e s t i o n  o r  b o t h .  J o h n s o n  v .  G e o r g i a  H i q h w a v  E x p r e s s ,  I n c . ,  4 8 8

F . 2 d  7 1 4  ( 5 t h  C i r .  I 9 7 4 ) .  C o u n s e l  f o r . p e t i t i o n e r s  h e r e  h a v e

accura te ly  and f ran l l y  summar ized the  re levancy  o f  th is  c r i te r ion

to  th is  case by  s ta t ing :  "  [T ]he  fac t  [ i s ]  tha t  the  ear l ie r

c rarzeLr  Grecn cases  were  the  f i rs t  to  expose the  inequ i ty  o f  the

Dis t r i c t  o f  corurnb ia 's  rea l  es ta te  ta>< assessment  reg i - rne .  r t  i s

l i kewise  c lear ,  however ,  tha t  the  Green cases  le f t  unreso lved the

issue o f  thc  d ispar i ty  in  leve ls  o f  assessment  be tween commerc ia l

and res ident la l  ProPer ty .  The s i tua t ion  fo l low ing  the  dec is lon  in

@, therefore, LraB an erposed ineguity in the taxing system that

car led for rc l l ,ef  on behalf  of  the comrnercial  property owners."U

It  t*ould saem clear froro this candid observat ion that the attorney-

pe t i t ioners  c lnp ly  pu t  in  mot ion  fo rces  wh ich ,  as  has  been no ted

earl ier,  atraort  lncvi tably would lead to a cessessat ion of the

d ispar i ty  a t  l cve ls  o f  aesessment  fo r  d , i f fe ren t  t lpes  o f  rea l

property.

(4)  Skt l l  o f  counsel ' .  In  the genera l  marketp lace the greater

the cki l l  of counsel thc l t igher the fee he may comnand. The rules

ehould not bc diffcrent in the control led environnent of a Court.

The Court has closely observed counsel for petit ioners, nork

product ,  t r ia l  preparat ion,  lega1 acumen,  and genera l  ab i l i ty

before thlr court for nearly elx years. rt  may not be chalrenged

that  tharc et torncyr  havc baen cxt raord inar l ly  ck i l led in  a l l

PotLtlonrra I
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p h a s e s  o f  t h i s  l i t i g a t i o n .  M o s t  p a r t t c u i a r i y .  r h e t r  i e g a ) .  b r r e : r

o n  t h e  u l t i r n a t e  i s s u e  i n  t h e  c a s e ,  t h e  ) . e g a l i t y . ; f  d u a l  l c v c l  o f

assessnents ,  was  a  scho lar ly  and exhaust ive  e>:eges is  o f  the  sub jcc- ,

matter.  there can be no quest ion but that the conrnercial  property

ohtners  represented  by  these a t to rneys  were  ex t remely  ue l l -served.

Had counse l  bcen less  d i l igen t  and less  ab le  the  benef i t s  der j . ved

by  the  c lass  represented  wou ld  have been subs tan t ia l l y  less  and

obtained only at a.  greater expense.

(5) The nature and amount of the resul*-  obtained. An

acceptable economic eguat ion ought to be that costs should bear

some re la t ionsh ip  to  the  benef i t s  rece ived.  Whi le  there  is  some

dispute as to cxact l .y how many tax dol lars the Calvin-Humphrey

c lass-pe t i t l ,oners  t re re  saved aa  a  resu l t  o f  the  f i l i ng  o f  th is

e/
lawsui t ,  ! t  the barest  min imnrn that  f igure is  914,460,792.  Thi .s

represents the difference in tax dollars between the use of the

55% assessment  rate and a 65% rate,  the prev ious rate,  in  f isca l

year 1975. Over and above those dollars saved, counsel for

petit ioners pcrformed a public service of great worth by brlnging

an end to the IIIegaI tuc practice being carried out by the local

government and ln acting a; a catalyst to produce thc changc in

tbe law.

Thess conclusiona arG adnittedly sornewhat subJectlvc. Thcy

are also somewhat competing and, in reaching a decislon on a falr

award, they must be balanced against each other. Aftcr carcful

reflcctlon the Court f indsr on the facts presented in thlt  case,

that thc hourly ratea pr6lantGd by counrel j,n thetr mcoorrndrlu

2/
Scc footnotr 7.



a r e  r e a s o n a b l e  a n d  j u s t .  T h e  C o u r c  n a s  n o  r e a s o n  t , o  q u e s t i o n  t h e

amount  o f  t ime counse l  r ras  submi t ted  as  logged in  th i -  case,  nor

the expenses incurrcd. Counsel for ' -he pet i t ioner Calvin-Humphrey

c lass  are  there fore  en t i t led  to  an  a t to rney  fee  award  o f  a t  lea6"

s  r00 ,  162  .  29 .

There remains the guest ion of  whether  the avrard of  a t torneys '

fees should a lso inc lude a premium, or  bonus,  to  prov ide incent ive

to members of  the ' .Bar  to  under take e lass act ion representat ion in

the publ ic  in terest .  The pol icy  of  the law in  c lass act ions

I i t igat ion c lear ly  is  to  prov ide a mot ive to  pr ivate counsel  to

represent  the publ ic  and enforce the law.  Kiser  v .  Mi l ler ,  364

F .Supp .  131 I  (O .O .C .  1973 ) .  See  a1so ,  S  I . 47 ,  l ' l anua l  f o r  Comg}ex

Li t igat ion,  -gg12g. ,  a t  62-64.  In  fur therance of  th is  po l icy ,

courts have, after making an init ial determination of an attorney

fee based on the nwtber of hours logged nult ipl ied by a reasonable

hourly fec, supplcorcnted this fee with an lncentive bonus, usually

expresaed in ter:me of a percentage of the inlt j ,al award. .S.,

K iser  v .  Mi l ler ,  9g, .p . , ,8 ,  a f f 'd  in  oar t ,  rev 'd  in  par t ,  sub 49,

4'!9, v. UI' I I{A Wclfare and Retlrement Fund, 171 U.S. App. D.C. I,

5 I7 F.2d L275t  Pealo v .  &pers norne admin is t r  ,  4L2 F.Supp.

561  (D .D .C .  1976)  rev 'd  on  o the r  q rounds ,  183  App .  D .C .  225 ,  562

F .2d  744 ;  Na t i ona l  Assoc ia t l on  o f  Req iona l  Med ica l  P roq rans ,  I nc .

v .  we i r0 re roe r ,  396  F .Supp .842  (D .D .C .  1975 )  a f f ' d  546  F .2d  1043 ,

178  U .S .  App .  D .C .277 ,  r ev ' d  on  o the r  s rounds ,  L79  U .S .  App .  D .C .

154 ,  551  8 .2d  34O,  ce r t .  den .  97  S .C t .  2633 ,  431  u .S .  930 ,  53

L .Ed .  2d  245 ,  . g ! , .  Egg .  97  S .C t .  2674 ,  43 I  U .S .  954 ,  53  I J .Ed .  2A

27O,  La r lono f t  v .  Un l tgd  S ta tes ,  365  F .Supp .  140  (D .D .C .  1973)

a f f ' d  175  U .S .  App .  D ,C .  32 ,533  F .2d  1167 .  Th l r  Cou r t  l g ree r



! ^ ' i t h  t h e  s t a t e m e n t  o f  r ' n e  U n i i e q  S : a c e s  C o u r l  o l  n p p a a r s  r u ;  r r r e

Dist r ic t  o f  Colunbia Ci rcu i t  in  Pete v .  EUUITE,  g9! I3 ,  that  n i t

is sound policy to grant class counsel some premium for their

efforts as an incentive for other attorneys to undertake the risk

o f  p rosecu t i ng  c l ass  ac t i ons . "  I d .  a t . 16 .

The Cour t  is  therefore prepared to  award a bonus in  th is  case,

However, in doing so the Court is looking over i ts shoul.der at the

case  o f  @ v .  G reen ,  381  A .2d  578  (o . c .  App .

L977 )  (Green f f l ) .  In  that  case,  the t r ia l  Cour t  had awarded a

35% incent ive bonus in  addi t ion to  the at torneys '  to ta l  hour ly

fees and expcnses. fn a footnote, the Court of Appeals remarked

that  the bonus "should be e l iminated a l together"  because

petit ioners' puqpose in f i l ing the I i t igatisn "1165 a&nittedly only

fo r  se l f i gh ,  mone ta ry  ga ins " .  f d .  a t  587 ,  f n .  27 .  I t e  f i nd  th i s

to be a somewhat curious statement. In aLL of the cited cases lt

appears egually true that class plaintl f fs could be said to be

teeking nael f igh,  ronctary galns" .  In  Kiser  v .  Mi l1er ,  S.E,

plainti f fs sought to compel defendant to pay pensions. In Pealo

v. $!B, €.gpgg, plaintiffs sought a Court order requiring de-

fendants to irnplement the i,lrmers Eome A&uinistration interest

credit loan progran so that plainti f fs could receive low interest

loans. In NAW^P v. Weirrberqer, E!.Eg, plainti f fs sought releaae

of funpounded fi:nds appropriated for the benefit of the plaintlff

c lase.  And in  Lar ionof f ,  c lass p la in t i f fe  c la i rned ent i t led

by plalntl f fg to a re-enlistment bonus.

On rsnand tht leruc of award of an attorney fee Ln Green ff l

war rcttlrd. Although the languagc of thc Court of Appoalr con-

telnad ln thr lootnoto appcarl to bc ln thr forrr of a dtroctlvt,

thc fact 1r thet tlu prcccdontlar varuc of footnotc 27 lr oltght



f o r  i t  w a s  n o t  n e c e s s a r y  L o  i r . r :  r e !  j ,  s r v r i r  !  s u v , , ; s  - r .  e . . g  ! { J s .

As such it  mugt be ewed as dicta. While i t '  r"ror. appear that

the Cour t  o f  Appeals  in  Green f I I  was not  convinced that  a  publ ic

benef i t  was der ived f rom the resul ts  in  that  case,  th ia  Cour t  ls

more than sat is f ied that  an over \ . rhe lming publ ic  benef i t  has been

reached in  th is  case.  Pet i t ioners '  act ion brought  an end to  an

irregal taxing poricy on the part of their government. one need

not be a student of early American history touching the revolution

to know that Americans hord dear their r ight to be taxed only in

accordance wi th  laws passed by the i r  e lected representat ives.

Here,  though the congress of  the uni ted s tates had expl ic i t ly

mandated that  a l l  rea l  proper t ies in  the Dis t r ic t  o f  Colurnbia be

assessed at  one level  o f  assessment ,  the execut lve taxed proper t ies

at  two rcvels  of  tssessment .  By br ing lng an end to  th is  pract ice

pet i t ioners,  through the l r  couneel ,  rect i f led a dangerous uaurpt ion

of power on the part of the executive; for " [ t ]he poerer to toc involves

the power to  dest roy. '  l icco l louqh v.  Marv lano.  17 U.S.  316,  427,

4  l {hea t .  316 ,  4  I J .Ed .  579 .

fn rnaklng ! deterrnlnation of a dollar figure which would be

a proper inccntl,vc bonus f: 'r  couDS€lr the court was rcquired to

consider carcful ly thc factors of diff iculty and novelty of the

issues, r lsk lnrlolved, and nature and amount of the benefits.

Eaving done lo, the Court concludes tbat a bonus of SIOO,000 is

appropriate ln this cage. The totar attorneys' fee avard sharl

thcreforc bo $200,L52.29.

D.  Col l rc t lon of  the Award

In mort  c lar r  act lons,  co l lcet lon of  a t torncy! ,  fesa cnr t t t

no grcat probhnr; thc court almpry dlrcctg that thc fccr rnd



expenses be pai ,d  or '+ .  o f  tne recovere i i  conunon funo.  i iere,  i lowever ,

there is no conuron fund for the tax dollars saves were never

col lected.  The fund remains in  the pocket ,s  of  the c lass member

taxpayers.  A method,  therefore,  need be devised which r^ , i l I  enable

counsel  to  recover  d i rect ly  f rom each c lass member that  por t ion of

the fee owed.

fn  i t s  rep l y  t o  counse l ' s  pe t i t i on  fo r  a t to rneys '  f ees ,

respondent ,  Dis t r ic t  o f  Colurnbia,  has of fered to  make avai lab le

to petit ioners' counsel a eomputer print-out, of the names of

affected property owners. The public interest in assuring the

payment  of  the fee award in  th is  case requi res that  i t  do more.

For an untold nurnber of years respondent Distr ict of Colurnbia has

obtalned a bounty from its i l legal tax program involved in this

case.  For  the most  par t ,  the Dis t r ic t  o f  Columbia need not  re fund

al l  o f  those i I Iega1ly  acqui red tarces because i t  would br ing the

goverrunent into further bankruptcy. See Keves v. Distr ict of

Colurnbia, ggp53. Tha Dlttrlct of Colunbla in this Court'e vlcw

ic in a convanlcnt poelt lon to assist pctl t ioners' counrel ln

collcctlng thclr fee and expenses. lhe goverruaent corruunicates

with each of thc class nrer'-rers at leaet once a year by aending

out propcrty tax bi l lc. I t  is for thlg reason ttrat the Court is

ordcring the Dictrict of Col,unbia to act ar a conduit for thc

colloctlon of thc fee and erponae! awardcd to counsel ln thlr

ca tG .

The Dlrtr lct, in l .€e reply, har formally objected to any

utl l lzatlon ol l tr  proporty tax btl lr  for tho purporr of colhetlng

attornryrt for. I t  har rtatcd no groundr 8or thlr obJoctlon.

Abrrnt r good falth rrr.rtlon that thc urr of tar( rocordt rnd



bi l l ing for  the purpose of  co l lect , inE at torneys '  fees would be

contrary to law or so adrninistratively burdensome as to be
' t d /

impract ica l ,s  the Cour t  does not  f ind the formal  ob ject ion of

the Dis t r ic t  o f  Columbia suf f ic ient  to  outweigh the consider-

a t i ons  favo r ing  pe t i t i one rs '  counse l .  Moreove r ,  i n  Ke l l v  v .

D is t r i c t  o f  Co lumb ia ,  229  Wash .  L .  Rep t r ,  2L4g ,  Judge  John

Garret t  Penn,  then of  th is  Cour t ,  entered an order  regui r ing the

Dist r ic t ,  through i ts  proper ty  tax b i l ls ,  to  admin is ter  the co l -

lact ion of  a t "orneys '  fees for  c lass pet i t ioners '  counsel  in

that  case.  The Dis t r ic t  d id  not  appeal  that  order .  Indeed,  i t

appears that  i t  compl ied r^ ' i th  that  order  fu l }y .  f t  therefore

appears to the Court that a similar order entered in this pro-

ceeding u i l l  not  g ive r ise to  any more ad,rn in is t ra t ive cost  or

inconvenience than it  is fair to command.

An order consistent with this opinion wi}l  be prepared by

pctit ionlng counsel, sulrnitted to aII part lee for their con-

sideratlon and then f i led with the Court for i ts approval.
I

Gllbort l jahn, Dcqulro
Horbcr t  E.  Adrbnan,  Ecgul rc
Ilarold Gordon, Ergulra

See Diat r ic t  o f  Colunbla
L9771 .
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